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AMENDED DECISION AND ORDER - AWARDING BENEFITS

This is a dam for workers' compensation benefits under the Longshore and Harbor Workers
Compensation Act asamended (33 U.S.C. 8901, et seq.), hereinreferred to asthe "Act.” The hearingwas
held on November 23, 1999, in Cincinnati, Ohio, at which time al parties were given the opportunity to
present evidence and oral arguments. Post-hearing briefs were requested herein, and timely filed. The
record was hdd openfor receipt of the vocationa evauation report of J. ThomasDavis, Psg.D, Licensed
Clinicd Psychologist, which was timdy received into evidence as Clamant’s Exhibit G, pursuant to my
hearing order. Thefollowing referenceswill be used: “T” for the officid hearing transcript; “JX” for aJoint
Exhibit, , “ALJEX” for anexhibit offered by this Adminigrative Law Judge, “ CX” for a Clamant'sexhibit,
“DX” for aDirector's exhibit and “EX/RX” for an Employer's exhibit. Full consideration has been given
to the entire record in this matter.

Stipulations and I ssues
The parties stipulate, and | find:
1. TheAct appliesto this proceeding.

2. Clamant and Employer were in an employer-employee relationship a the time of the
accident/injury.

3. Theaccident/injury occurred in the course and scope of Claimant’s employment.

N

. On August 10, 1995, Claimant suffered an accident/injury.

o

The Employer was advised of or learned of the accident/injury on August 10, 1995.
6. Timely notice of injury was given the Employer.

7. Employer filed a firs Report of Injury (Form LS 202) with the Secretary of Labor on
August 16, 1995.

8. Claimant filed a Claim for Compensation (Form LS-203) on May 21, 1996.
0. Clamant filed atimely notice of daim for compensation.

10.  TheEmployer filed timey notices of controversion (Form LS-207) onJanuary 29, 1996,
and June 3, 1996.

11.  The parties attended an informa conference on June 10, 1998.



12.

13.

14.

15.

16.

17.

18.

19.

20.

Disability payments have been made asfollows. Temporary Tota from8/11/95 to present
at $505.59 per week; tota $146,621.10, as of April 13, 2001, which is continuing.

Reasonable and necessary medica benefitshave beenpaid by the Employer to dateinthe
amount of $32,143.00.

Clamant’s “usud employment” congsting of hisher regular dutiesat the time of the injury
asdetermined under Section 8(h) of the Act are asfallows Coal equipment operator “B,”
and has not returned to work for the Employer.

(Skip)
(Skip)

The gpplicable average weekly wage at the time of the accident/injury was$758.38, and
his hourly rate was $16.30.

For aone-year period immediately prior to the accident/injury, the Claimant was afive-
day-per week worker.

The date of maximum medica improvement is to be defined by the medical evidence.
Clamant has demongtrated a causa relationship between his’her dleged disability and

hisher work accident. Therefore, he/she has invoked the presumption of causation
contained in Section 20(a) of the Act.

(Derived from JT EX 1, TR 12-14)

The unresolved issue in this proceeding is.

The extent and duration of permanent disability, under 33 U.S.C 908.

The Employer has aright to have Claimant submit in person to avocationa evaution. (T 14)

The following exhibitswere received into evidence: Adminidrative Law Judge Exhibits 1 - 4; Joint
Exhibit 1; Clamant’s Exhibits A - F; and Respondent/Employer’s Exhibits 1 - 9. (T 7 - 10) The post-
hearing submissons of Clamant’ s Exhibit G and Respondent/Employer’ sExhibit 10, are dso received into

evidence.

For the reasons stated herein, the Court findsthat the Employer had timdy notice of the Claimant’s
injury, and that the Clamant filed timely daims for compensation. Thiscourt further findsthat the Claimant
suffersfrom chronic pain from a closed head injury, vertigo, seizures, post traumeatic headaches, memory



loss, organic persondity and depressive disorders, suffered during the course of his employment, or asa
result thereof, and that the Employer is respongible for the benefits awvarded herein.



On the basis of the totdity of this record and having observed the demeanor and having heard the
testimony of a credible Claimant/witnesses, | make the following:

Findings of Fact

Hearing Testimony:

The Clamant, Rondd D. Riley, ( “Claimant” or “Mr. Riley,” herein) was born on February 7,
1944. (T 17) Heis now age 56. He is not presently employed, having been unable to work since a head
injuryon Augugt 10, 1995. Thisresulted in the above effects, with a maximum medica improvement date
of June 6, 1996. (T 15)

At the time of his injury, Clamant was working on the river, on the barges as a “ CEO coal
handler,” operating heavy equipment, changing barges. Thisincluded earth movers, (pay loadersthat they
lower onto the barges,) and back hoes. He operates al of them to move cod, using his arms, hands and
legs to operate levers on the equipment. (T 17 - 18)

The Clamant started working at Kentucky Electric on September 18, 1972, (“Respondent,”
“Employer,” or “EBC,” herein) with about 24 years there before he got hurt. He first worked as a utility
person, thereafter biddingintoother classfications, suchastwo years as a barge attendant, changing barges
withaharbor boat to put them under the sations, characterizing hiswork as “extremely physicd.” (T 19-
20) | take adminidrative noticethat the Employer is amaritime facility adjacent to the navigable waters of
the Ohio River, where it unloads cod for its own commercid use as a public utility.

Mr. Rileyfinished high school, with no other pecid training (TR 20) except onthe job training for
the heavy equipment that he utilized. He has been married to Mildred Riley since 1992. (p.8, infra)

OnAugust 10, 1995, they were moving an empty barge withbarge pullers, utilizing heavy cables.
They then pushed afull barge underneath the station to offload cod. One 7/8 inch cable was “hung up”
on the end of the full barge, which was extremdy high. Just as he looked around the corner of the barge
to seewhy it was hung up, the cable sprang loose, likea bow saring onabow and arrow, and hit him dong
the sde of the head, just above hisright ear and temple. It sent him 12 to 14 feet into theair, and helanded
on the end of the barge. (T 21-22; CX E)

Although he was dazed, and was somewhat in shock, Clamant wastakenfromthe barge toKing's
Daughter’s Hospita in Madison, Indiana, for trestment. His wife had to stay awvake and sit with him dl
night to make sure that he was not suffering from effects of the head blow, such asaconcusson. (T 24)
The next day, he went to the company doctor, Dr. Graves at Madison Clinic, who referred him to a
neurologist, Dr. Duane Birky, who diagnosed a contusion. (T 25-27)

Dr. Birky saw him for a period of time, prescribing various medicines but no surgery, and later

turned him over to Dr. Winikates from the same office, who replaced him when he moved from the areq,
and has continued his treatment until the present day. (T 28-29)
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Asareallt of the accident, Clamant has had bad headaches, shingles, and back and leg problems.
(T 30) Asidefrom medications, he hasnot had any other trestmentsfor hisback injuries but hishead injury
resulted in trouble walking, balancing, vertigo, and standing. At times, he would just fal down; onetime,
having falen out of a chair right to his face. (T 31) He now feds that they are getting worse. (T 32)
Exhibit E, referred to above, is a photograph showing the effects of face shingles, from which he has had
alot of scarring on hisface. (T 33) The shingles occurred dmost immediately and the picture was taken
8-10 days after the accident on Augugt 10, 1995. (T 33) Whilethe actud injury took placeto theright sde
of hishead, above histemple, the problems with his head have occurred on hisleft sde. (Attorney Tranter
noted that the two are related inthe medical tesimony, thereisa description of how the impact to the right
sderesultsin damage to the left Sde of the brain. T-34) Mr. Riley testified that asaresult of the accident
he could not do “virtudly everything” that he could do; (T 35) meaning that he cannot drive, he cannot get
out and walk, or take care of himself at home. (T 35) He cdled himsdf a“workahalic” before hisinjury,
and would work sometimes as much as 16 hours a day for 6 days a week, working at one time, 3 %2
months, 12 hoursaday, 7 daysaweek. (T 35)

Inaddition, he lovestofishand hurt whichhe cannot now do, and has not operated amotor vehide
since the accident. (T 36)

In addition, he has had memory loss forgetting people that he had talked to on the phone. (T 36)
He used to be able to figure his checkbook in hismind and write it down and he is now unableto do it,
having a hard time balancing it, and hiswife hasto check that. (T 37) Everything isaffected by hislower
back and leg problems, and he sometimes fallswhen heiswalking. (T 37) In fact, he walks on the grass
for about 50 feet when he walks the dog so that if hefalls, he would fall onthe grass. (T 38) In order to
shower, he hasto wait until hiswife is home and places a stoal in the shower. (T 39) Hiswife getsinwith
him to take the shower. (T 39) During the day, he listens to the stereo and watches televison. (T 39)
He does not go anywhere by himsdlf outside of the home. (T 40)

The only injuries he has had snce August 10, have been the result of faling as described above.
For ingance, he fdl a couple of weeks ago and hit the computer cabinet and had to go to the hospitd,
where they gave him ashot for pain. Thiswas aresult of dizziness. (T 40-41)

In terms of other illnesses, in 1994 he had a heart catheterization of one vein, but nothing since the
accident in1995. (T 41) Right now hejust received hismedication for hisheart. (T 41) HetakesEcotrin,
Norvasc, Muiracide, Xanax, Paxil, and K-dur prescribed by Dr. Estes, a cardiologist; and Ultram,
Cyclobenzaprine, and Depakote, prescribed by Dr. Winikates. (T 42) (See Dr. Winikates deposition.)
Other than the medications, Dr. Winikates has informed Mr. Riley that he should try to get awhedchair
because he can't go very far walking. (T 43)

In terms of his communication with others, he forgets what he is saying or he will tel them over
agan the same thing he told them previoudy without redizing it. (T 43) He believesthat he could not sl
items over a counter, make change or actudly sdl merchandise. (T 43-44) When he purchases things,
most of thet is done by hiswife. (T 44)



On cross examindion, he testified that snce hisinjury he did not look for any type of work over
the three or four years; and that he has not done any odd jobs on the side such as helping afriend or doing
minor construction work or odd jobs. (T 44)

In the summertime, he sometimes sits outside on a bench outside the door and does not go places
away from home, like the grocery store or church. (T 45) Hiswife has just opened up a restaurant and
isgoneduring theday. (T 40) Various members of the family check on him when sheisgone. (T 40)
The name of her restaurant is “Milli€'s Diner” in Prestonsville, Kentucky, right across the bridge in
Carrallton. (T 45) Occasondly, he goeswith her to the restaurant while sheistaking care of businessand
would sit in acorner table just to get out. (T 46)

Mr. Riley’ swife had tried to arrange for atrip and made a $400.00 deposit on his credit card.

From his testimony it appears that he was not able to go and has not traveled in the last three or
four years. (T 47)

Mr. Riley did not recdl having angioplasty by Dr. Estes in January, 1996, a few months after his
accident in 1995. (T 48-49) According to his office notes, the diagnostic catheterization was November
15, 1994 (Tab 4, page 78-79 - King's Daughter’ s hospital records) and the operative note itself shows
status of angioplasty on page 40. (T 50-51)*

It appearsthat he has now aso seen arheumatologist Dr. EshanMoshenin Jeffersonville, Indiana
forarthritis lupus and gout. (T 53) Thecondition resulted in stiffening of thejoints, problemstrying towak
and lower back problems, which he testified he never had until after he got hurt. (T 54) Dr. Moshen had
himon Paguenil, Celebrex and Hydrocroxicor, and inaddition, quinine. He sees him every three months,
checks his blood, issues prescriptions, and hasreferred imto an eye doctor because of the medications.
(T 54-55) The eye doctor, Dr. Robert D. Williams, M.D., of Dr. Tolstein Eye Center, is a surgeon and
glaucoma specidist, who has not determined any problem but needs to be treated. (T 55-56)

Confirming that he has stiffness in the lower back and jointsfromthe arthritis and lupus, they give
him problems walking. Hewould not confirmthat both conditions caused himto loose hisbalance, but did
state that he does have problems losng his balance. (T 56) Before the accident, he had a tremendous
amount of fluid and swelling around his feet (T 56), but in July of 1996, he was diagnosed with zero
negdtive arthritis (T 57) dmogt ayear after theinjury.

Mr. Riley confirmed that he received the falowing bendfits.  $505.00 from State Workers
Compensation (dthough these benefits were not paid by Employer); $736.00 from Socia Security
Disahility; and $509.00 fromhisearly retirement from his former employer. He sees Dr. Estes every two

YPart of the Employer’s defense is that some of Mr. Riley’s problems would pertain to his heart condition as
opposed to the work injury; that he has had continued heart problems after the work injury and that the heart
surgery, the second procedure, the most invasive procedure, was done in January of ‘96.” (T 50-52) Medical records
from Dr. Estes show that at the time of the accident Mr. Riley was already taking the Norvasc, aspirin, Xanax, Lodine,
Nitrostat and Paxil (T 52) which he took both before and after the injury. (T 53)
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months for his heart but has not had any incidents in the past three years, stating that his heart was doing
S0 good that he might take him off hismedicine. (T 58-60)

| generdly credit the tesimony of Mr. Riley but recognize that he hascertainmemory problems and
inconggtencies as a result of his conditions. | do not attribute this to any attempt to be untruthful in his
testimony. However, the medical recordswill have to be the primary considerationin weighing the effects
of hisinjury or his conditions.

Mrs. Mildred Riley, Rondd's wife, testified that early in 1996 he had a smal blockage that they
wanted to clear up, and, as a result, Mr. Riley had an angioplasty. With regard to August 10, 1995
accident, Mrs. Riley testified that before it he took care of dl the financesand she did not have to take care
of anything; that he did household work and can’'t do anything now, and that he can’'t even balance a
checkbook or take ashower by himsdf anymore. (T 63) She stated in one ingtance the bank sent a check
back becausedl that it had on it was scribbling and was confused. Thinking that he had signed the check,
he madeit out and sent it out, but he didn’t evensgnit, hejust scribbled onit. (T 63) Asaresult, she®had
to put the checkbook up”, and not let him write checks. (T 63) Even though he had previoudy done dl
the finances, she now hasto write dl the checks and pay dl the hills, taking care of al the finances (T 64).
He cannot do any of the household choresinduding cooking. In one ingtance, “he got burnt” trying to fix
anegg, turning the skillet over onhim. He can’t even work the microwave. (T 64) She sayshewould just
gtand there and look at the microwave and not know how to useit.

If Mr. Rileytriesto take out the garbage or sweep, hefdls. Once, going to the refrigerator he fell
draight back and she got hurt trying to break hisfal because there is no warning. She testified that you
never know when heisgoingtofdl. (T 65)

Mrs. Riley stated that before the incident he was very intdligent, physicd and very smart. His
English vocabulary was perfect and now he can't even make a sentence. (T 65) She said that he was
athletic, they would go to the movies, they would take walks and play tennis, and now he can’'t evenplay
tennis. (T 66) He cannot drive. Hetried to at one time, ran off the road and onto somebody’ s porch, Six
months after the accident. He ran out of the house, got in histruck, drove off and before she could stop
him, he had wrecked it. (T 66) She stated that when he talks, dl of asudden he starts durring his words,
and youdon't know what heis saying. Then he gets frusrated and he thinks he is saying it right and heis
not but they cannot understand him. (T 67) It isno longer at just certain times, where that would happen
when he wastired and it would get worse. Now, she dated, it was“dl thetime” (T 67) He even gets
confused onwho sheis. She gtated that one morning he got up and looked at her and stated 1’ m getting
ready for school, Mom, just don’t holler at me.” Shetold him there was no school and to go back to bed,
and thenhewasadl right. (T 67) Shejust goesaong withhim, and he goes back to deep, but if she argues
with him, he getsupset. (T 67)

Mrs. Riley testified that one time the gpartment caught fire, the darm was going off, and she “ stopped
by to check on him.” She had to awaken him, the apartment was full of smoke. The air conditioner unit
had caught on fire and it just kept running because no one was shutting it off. Hedidn’t know how to shut
it off. (T 68) She then liged a number of other things that had happened as a result of him not
remembering. (T 69-70)



Hewasso upset about needing her hdp inthe shower, she had to have ahandicapped bar ingdled.
One night, he had a sei zure and amost drowned on her before she could get the water out of the bathtub
to get him out. She stated that the doctor said he could not get into the bathtub anymore. So she got a
gtool for him to have a shower. He cannot take one himself. (T 70)

She dso tedtified that he had duplicated his medicine (Dilantin), so she had to put the rest up so he
couldn't get at it. (T 71) Hetakesthe Dilantin whichshe corrected to be Dayprocote for seizures. (T 71)
She says he fals as many asfour or fivetimesaday. (T 71) Shetedtified that he even forgetsto do things
he' s doing such as going to the bathroom. (T 71-72) He doesn’'t remember what heis watchingon TV.
One time heinvited sales people into see him, and aneighbor had to ask themto leave. Shetedtifiedthat’s
when she knew she had to have somebody stay with him. (T 72)

He does gt in the restaurant withher but fals. Onetime, the Peps driver had to help her get him
of thefloor. (T 73) Another time, he fell when he was trying to do dishes, and broke about six of them,
30 she stopped having him do that. (T 73)

She said on one occasion since August 10, 1995, he fell down the steps, scraped his arm and hit
hishead again. (T 73) When asked whether he had increased symptoms as far as a head injury after the
accident, she stated “he just getsmore confused.” (T 73) Hefdl in the restaurant, and she had to keep him
awakefor 24 hourswith aconcussion. (T 74) (This happened on October 28, 1999- T 74) Overdl, his
symptoms have gotten “alot worse. It's sort of agradua thing.” (T 74)

On cross-examination, Mrs. Riley testified that they had been married for sevenyears, snce 1992.
(T 75) The only heart problem that she knew of was the one that had been described above, resulting in
a catherization in 1994, after which he saw Dr. Estes through 1995, and he says that heisdoing fine. (T
75-76) She dso verified the arthritic treatment with Dr. Moshen.

With regard to an instance where he fell and hit the computer table, she testified that this was not
at work, it was at home, and that Mr. Riley does not use the computer, he does try to play with it, but
cannotdo anything and getsfrustrated. (T 77) Sheaso verified that thetrip they had planned for avacation
by plane had to becancelled. The trip was planned for Las Vegas in October of 1999, and they did not
go. (T 78) They have not had any vacation since the accident, or anything planned over the holidays or
for the next ax months. (T 78)

She dated that heis unable to stay by himsdf anymore, and Dr. Winikates said that he could be
in the early stages of Alzheimer’s because of the accident. (T 78)

| credit Mrs. Riley’s uncontradicted tesimony in full, as awitnesswho isliving with Clamant on
aday-to-day basis, and atempting to give an objective account. Although her emotiond involvement does
lead to some exaggeration, | credit her anecdota accounts of incidents that have occurred generdly, but
mugt rely on the professiond reportsin the find analysis of his conditions

Mr. CharlesD. Holloway testifiedas Mr. Riley’ shalf-brother. (T 80-81) Hetestified that hetakes
care of Mr. Riley when his wife is not a home, to be certain that he doesn’t fdl when he goes to the
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bathroom, etc. Since his accident, he goes to degp and sometimes he cannot wake him up, which is
different than he was before the accident. (T 82) He stated that “he could converse on just about
any[thing] and use words that you could understland” but now he gets to talking and forgets what he was
saying. He can't grasp the words to remember what he is trying to say. (T 82) Mr. Holloway testified
that he does not work and he isondisability due to afdl at work in1985, and had abad back. (T 83) He
had worked at Webster’ s Drug ddivering medicine, and stocking the stockroom. Hereceived alump sum
settlement of $15,000.00 on the Workers Compensation and then he started drawing Socia Security
disability. He was 60 years old and would be 61 on November 30™. (The hearing being on November
23.) (T 84) He does not receive money from Mr. and Mrs. Riley for staying with him, and does for two
or three days aweek. Hecallsat least two or threetimes aday and goes over and seesMr. Riley at least
once or twice. (T 85)

| credit Mr. Holloway' s uncontradicted testimony.

The second hdf-brother, Walter C. Holloway, aso testified that he would go to Ron’ s house to
watchover hmwhile hiswifewasat work, fromtimeto time. Charlesis the primary person that helpsout
and he does so0 at other times. (T 88) With regard to his behavior after the accident, he testified “I used
to have a brother. | don’'t have one now, that we can go out and have fun together and maybe do alittle
fishingand bowling.” (T 88) He now can do none of those activities. (T 88) If tdlling astory, hewill repeat
the same story forgetting that he told it, stating that before the accident he was “ sharp asatack.” (T 89)
Mr. Walter Holloway isa production coordinator at Atochem Chemica Factory in Carrollton, Kentucky.
Heisonthree days and off three days, working from6:00 am. until 4:00 inthe afternoon, and would watch
his brother for gpproximately once or twice aweek over the past year. (T 91) Sometimes he would just
drop into check onhim, and stay for a couple of hours. (T 91) He does not take him anywhere withhim.
(T9)

| credit the uncontradicted testimony of Mr. Walter Holloway.

M edical Evidence

Dr. Duane Birky:

Dr. Birky addressed aletter of August 14, 1995, to Dr. Graves of the Madison Clinic, recounting
Mr. Riley’ saccident of August 10, 1995, who, at age 53, was struck by a 3/4 inch stedl cable on the right
sdeof hishead. While Mr. Riley recounted that he does not believe he was unconscious, there was a
period of time where he was unable to remember events, and Dr. Birky characterized that time period as
“trandtioned dteration unconsciousness.” (CX B) The skull x-ray reveded no abnormdity but the neck
x-ray did suggest “some degenerative changes in posterior spurring and perhaps evenmild encroachment
of the C-5/6 intervertebra foraman bilaterdly.” His main complaints were headaches and neck pain, with
the headache being “more or less non-stop,” and at times “a sharp stabbing sensationasif aice pick was
gtabbing through hisleft temple region.” He has difficulty focusng a times, “unlevelness’ in “his vison.”
His wife noted unequa pupils snce thetime of his accident, but never before; trouble concentrating and
deegping, and gpparently changed persondity. Dr. Birky noted a history of coronary artery diseaseand a
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mild heart attack in November, 1994, that he was a heavy smoker, now smoking about one pack per day.
(CX B, p.p. 33-35)

He noted experience of mild pain with restricted range of motion to his head (30% of laterd and
interior fluxion). He had sgnificant pain decapitation over the cervicad paraspind muscles in trapezius
muscles. Thecranid nerve exam reveded amild aniscoria, with theright pupil one haf mm larger than left,
bothreactingtolight. Hisgait was very dow and methodical and he was careful to avoid movement to his
neck. Dr. Birky’ simpressonwas. 1) post-concussion syndrome, and 2) cervica strain, Sating that “injury
definatdy did causeacervica strain.” He recommended that he be off for two weeks for physicd therapy
to dleviatethe musdle pain and spasmsinhisneck. He prescribed Nortriptyline and Fexeril, plus Floricet
for headaches. He did not recommend further studies at that time.

On Augud 28, Dr. Birky submitted a second report noting improvement in the shoulder but
sgnificant headaches with burning sensation in the left Side of hisface particularly around the ear. Hisjaw
“pops dl thetime’ and he has trouble with excessve drowsiness. The previous week hiswife found him
having an apparent chronic seizure and another at the bottom of the bed. He had obvious “asymmetry in
hisface, neck and shoulder.” His right shoulder was much lower than the Ieft, and when he opened his
mouth, there was a “papable dicking made on each sde” He had “exquisite tenderness over the left
megtoid region and down the left side of his neck.” Dr. Birky's impresson was. 1) post-concussion
syndrome, 2) cervicd drain, 3) rule out TMJ syndrome, and 4) possible seizure, but noting that an EMG
fromthe previous Friday had not yielded aresult. He ordered an MR of hisneck, and noted the left-sided
head and neck symptoms could be radicular in nature, and suggested an MRI of hisbrain. He changed
medication from Foricet and Flexeril to Norflex and Mono-Gesic to seeif this would decrease pain and
diffness while not making him drowsy, and continued Pamelor. He aso recommended that he remain off
work, and sent him to Dr. Butler for an evaluation of hisjaw. (CX B, p.p. 31-32)

Inathirdletter by Dr. Birky of September 11, 1995 (CX B, p. 30), anMRI reveaed spurring and
spondylolisthesiswith a portion of the C-5 vertebrae body that was deviating the cord. He noted “well-
hedled, drying shingle scabs on his left face and neck” and added “shingles’ to the impressions of his
previous reports. He noted that Mr. Riley misunderstood some of ingtructions on the medications and
revised his orders on them. He continued Zostrix cream for shingles and he continued Norflex.

FromDr. Birky, inresponseto aforminquiry fromattorney Tranter dated August 26, 1996, about
Mr. Riley’scondition, he stated inresponse to the fallowing questions, to aresponsible medical probability:

1) Were the head and neck injuries for which he was treating Mr. Riley caused by his
accident of August 10, 1995? Yes,

2) Is Mr. Riley totdly disabled from doing his regular work as a heavy eguipment
operaor? Yes- explanation: requires too much moving, and too much head turning;

3) If the answer t0 2) isyes, whether heistotaly disabled from regular work due to head
and neck injury sustained on August 10, 1995, asopposed to his cardiac condition: yes -
explanation: heavy work would cause an increasein pain;

4) What limitations would you place on Mr. Riley’ swork or other activities as aresult of
his head and neck injury of August 10, 1995: very light duty - explanation: “He does

-11-



however have dgnificant memory problemswhichwould aso prohibit himfrommeany non-
exertiond tasks.” (CX B, p.p. 26-27)

Thiswas accompanied by afunctiond capacity formfor MeLife Insuranceas subjective sysems neck and
shoulder pain - dizzy, degenerative changesontheneck MRI; primary diagnos s post-traumatic concussion
and neck pain. The secondary diagnosis: coronary artery disease. The present and future course of
trestment: medicine. Limitations darsladders, scaffolds’heights; with limitations on activities including
trangportation reaching finger dexterity; dimbing; baancing; bending; operating truck dolliessmal vehicle;
operating heavy equipment; al of which he must “avoid completdy.” He dso Stated that there were
limitations on standing, Stting, change of podtion (standing, Stting), reaching, pushing, pulling, twigting
(armg/legcontrols), gragping/handling, operating el ectrica equipment, and concentrated visud tenson. He
dated, in support, that he had full balance endurance, an extreme movement but generated dizziness. He
a0 dated that he could lift 0-15 Ibs. less than 20 percent of the time and never lift 16 |bs. or above due
to persistent neck and shoulder pain. He dtated that, if he failed to progress further, that he was totaly
disabled from this or any occupation, it could not be determined when he could return to work, and his
condition was indefinite. (CX B, p.p. 28-29)

The above was repeated in aletter dated December 18, 1997, and in areport dated August 24,
1998, for an office vigt illusrating new symptoms of increased unsteadiness with walking and repested
fdling forward or to the I€ft, with progressively increasing forgetfulness including when he took his
medicines. There were no observed saizures for four months but he had problems with anticonvulsants.
Hefedsremarkably weeker, his sysems are sgnificant for generdized arthritis inmultiple joints, whichhe
datesisfrom the accident. The letters are otherwise incomplete. (CX B-1)

The letter reports from Dr. John P. Winikates, M.D. dated September 14, 1998, October 14,
1998, November 9, 1998, February 15, 1998, March 1, 1999, March 29, 1999, September 20, 1999,
induding June 28, 1999, progressed towards find findings which recount the serious head injuries,
subsequent headaches, and vertigo, and gettingworse. Hisarthritiscontinueswith non-sterioda trestments,
and Plaguenil 10CXA-3. He verified possble arthritis, lupus, and gout. The dud diagnostic report of
March 8, reved ed abnormal eectronystagmogrim due to Ieft periphera lesson, withadiagnosisof vertigo,
gait imbaance and post- closed head injury. (CX B, p. 5)

In adepositiondated November 1, 1999, Dr. Winikates reviewed his neuro diagnostic report of
March 5, 1999, and the EMG report of March 15, 1999. The EMG report of March 15, 1999,
concluded that he had amild left C5 radiculopathy and a possible mild axond neuropathy with dight loss
of velocity in the left peronea and tibia nerves. Thesefindings were probably normd, however, giventhe
norma F-waves. (CX A, p. 8) Inthenext deposition (CX F), he confirmed that Mr. Riley’ s separate head
injury would vaut to the Ieft side of his head as far as difficulty with balance, persstent heedaches and
memory problems.

He concluded fromhisreading of the history that Mr. Riley’ sinjuries that he trested were caused
by the blow to the head; resulting in perastent baance difficulties and vertigo causing difficulty with
occasiond ungteadinessin waking. This condition was the reason for afdl that caused an office vigt that
occurred early in the same day as the deposition. His condition has not responded to dl the medications,
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and continues to result in dgnificant functiond problems. (lbid) It is not showing improvement, and
seems to be permanent. (CX F, p. 5-6) He does not believe that Mr. Riley can perform gainful
employment, and believes that it would be unsafe for Mr. Riley to be placed back in the work force,
because of his balance problems, since he would not be able to function safdly or effectively. (CX F, p.
6)

On cross-examination, Employer’ s counsd noted that Dr. Winikates had referred in the past to
“give away weakness’ when testing reflects the way a patient exerts himsdf during the strength exam,
indicating the patient is not giving full effort through the entire period of testing period. (Id a 7) Dr.
Winikates confirmed that sometimes the patient isn't voluntarily trying hard enough but that sometimes
thereis* giveaway weakness’ because of pain or discomfort dicited by making the effort, noting that “you
can't dwaystel.” Onedid confirm that the sensory exam does depend upon the patient reporting, theway
they fed and the way they don't, so it is subjective and it does not fit an anatomica pattern. Itissometimes
seen with organic nerve injury but it's not “non-anatomic” and it is not “dermatond”, it's a different kind
of nerve injury pattern. When asked whether he had any cause to question his fedlings regarding “his
findings that the patient may not be giving afull vaid response,” he said that he may have expected that at
first, wondering whether he wasredlly trying and so forth, but the longer he treated him, the less hefdt
that’ sredly been afactor. (Idat 9) Hea so confirmed that while even reports of complaints of headache
are 99 percent subjective, objective testing was made to test his vertigo. An EMG conducted on March
5, 1999, was attached as Exhibit B to the deposition. Also attached were EMG reports of March 11" and
15", 1999, as Exhibit C and D thereto. He confirmed that the March 11" 1999 EEG was normal (Id at
11), but explained that in some cases a brain injury or seizures or other brain problems, there may be
abnormal brain wave patterns that are present intermittently; sowhentesting is performed they may or may
not be present. He tedtified that an EEG is redly a very non-specific finding that does not rule out the
presence of brain abnormality, but if it is @normd, it tells you something iswrong. (Id at 11-12)

Dr. Winikates confirmed that he witnessed a staring Spell or saizureinthe officeon March of 1999
but did not make a note. (Id at 12) Mr. Riley did not lose consciousness but appeared groggy, and he
concluded he needed to re-adjust his medicetion. (Id a 13) He also confirmed that on the EMG
(misstated as ENG) hisimpressionwas an abnormal EMG due to left periphera lesontend to relate to the
vertigo aswell asto bran waves. (Id at 13)

Dr. Winikates confirmed that he had agreed that Mr. Riley could makethe trip to Louisville for the
evaudion and that he might benefit fromthat. (Id at 14) He dso stated that if there were certain jobsthat
would not be as physcaly exertiond asthe coal operator or equipment operator job that he had done with
the Employer, and that he would be able to performamore sedentary job, likeadispatcher job or clerical
work, that he did not bdieve that he would have the ability to perform those jobsin that he would not be
able to maintain the level of concentration or memory ability to perform them. (Id at 15)
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Dr. Winikates felt that a neuropsychologica exam or aptitude exam might be helpful, they could
gan information from it, but when one was rescheduled by Employer’ s attorney, Mr. Riley refused to go.
(Idat 15)? Dr. Winikatesreviewed the medicationsthat claimant hastaken as Depakote, Flexeril, Ultram,
Norvasc, Lasix, potassum, aspirin, Paxil, Xanax, and Celebrex.

Dr. Winikates confirmed that Xanax can cause light-headedness and it was one of the drugs being
previoudy prescribed by Dr. Estes. Likewise, high blood pressure medicinessuchas Norvasc can cause
light-headedness. It depends upon the dose and the adjustment. Xanax and Paxil could cause some
memory loss. Individuas with heart conditions could experience some memory confusion, dizziness, and
vertigo as asequelaof aheart condition. (Id at 18)

Dr. Winikates also confirmed he saw Mr. Riley on September 20" and drafted a letter to the effect
that he could not fly due to severe vertigo and baance difficulties This was for a vacation that he had
planned (and was later cancelled. See Mrs. Riley’ stestimony. supra, p. 10), he did not know the details.
(Idat 18-19) Inthat day’svist (November 1, 1999), Dr. Winikates noted that he had fallen and had a
little swdling on the back of his head from a fdl that took place apparently on the previous Friday. He
stated that he had logt his balance, fdl backward and struck his head against a piece of furniture or
something; did not have other treatment or loss of consciousness in that he prescribed Midrin, a non-
narcotic headache medication. No other diagnostic testing was required. (Id at 20)

Employer submitted duplicates of Dr. Birky's reports - they included the reports of August 14,
1995, Augud 28, 1995, September 11, 1995, November 20, 1995, March 4, 1996, April 1, 1996,
September 9, 1996 and March 29, 1998. (ER EX 2, p.p. 9-28) Inthe report of March 29, 1998, Dr.
Birky had reviewed areport from Dr. Hines stating “1 basicaly agree with everything stated. | do fed it
would be quite reasonable to have Mr. Riley try to work under the guiddines suggested by Dr. Hines. |
would beless optimigtic, however, that hisemployer could actudly provide hmwitha positionthat follows
asuggested guiddines. Thelast timel spokewith Mr. Riley - hewould not havefdt hewasready to return
to work but perhaps things have changed.”

Dr. Warren Bilkey’ s Report:

Dr. Birky adso reviewed the report of Dr. Bilkey dated December 22, 1995, (ER EX. 3, p.p. 29-
31) in which Dr. Bilkey concluded that Mr. Riley had probable post-traumatic stress disorder with
mechanica dysfunctiondemonstrated whichwould be prudent to treat. (Id at 30) He stated that thiscould
play apart inhis peragtent painfromearly in the cervicd and thoracic restrictions and the serratus myagia,
but that the latter would refer pain to the chest and may mimic a heart attack pain enough to further
complicatehiscase. He stated that the mechanica problems were relatively mild and did not fully explain
the symptoms spectrum; and that, from a mechanica standpoint, there did not appear to be a disc
herniation with radiculopathy nor evidence of foramind senocss. He rgected surgery and observed that
if aneuropathic processis present, thiswould explain only asmal portion of the symptom spectrum. He

This was performed after the hearing and the report is discussed in Dr. Conte's report.
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doubted sgnificant post-concussionsyndrome, and did not see a sufficient head traumato produceit. He
felt that the greatest concern was the post-traumatic stress
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syndrome whichcould fully explaindl symptoms in which, if not tregted, prove Sgnificantly dissbling. He
fdt that there was acontinuing post-traumetic stressdisorder related to his Vietnamexperience and “aprior
injury smilar to this current injury” which gppears asweltsand fed into the post-traumetic stress disorder.

However, in spite of the above, Dr. Bilkey stated that “the current diagnods of post-traumeatic
stress disorder should be regarded as related exdusvdy to the work-related injury of 8/10/95. Prior
untreated post-traumetic stress disorder made hmmore vulnerable but wasitsdf not disabling.” (Id at 30)
He recommended that the matter be further evaluated by a psychologist competent in the area, that
trestment recommendations be pursued, and that there should be appropriate psycho-active medication
intake. He noted that Mr. Riley was on a*consderable list of thess” medications and he had a concern
on whether they were inappropriate.

He recommended return to work immediately after the psychological evauation and that such
trestment proceed with Mr. Riley continuing to work on a lighter duty capacity, integrating the work
activities and the trestment for the post-traumeatic stressdisorder. He recommended that he gart at alight
duty occupationa category, avoiding unprotected heights, and progressing to moderate duty occupationa
category astolerated. (Id at 31)

OnMay 17, 1996, Dr. Bilkeyissued another report, at the request of the insurer, Mr. Riley stated
that he did see apsychologist and wastold that he did not have a post-traumatic stress disorder, noting that
there was no documentation that this occurred. He noted being placed on seizure medications; but they
are gone but he dll getsblackouts. He getsnauseawith riding inacar, and hisfacid skin rash comesand
goes. He relates problems with his left neck, back, headache and upper and lower limb. He noted the
January 1996 angioplasty and that it has cured his chest pain. He takes Depakote, Ultram, Flexeril,
Nortriptyline, and a diuretic and potassium supplement.

Dr. Bilkey states that thereisno documentationto support the seizure disorder at this point and that
thereisno pogt-traumeatic stress disorder, concluding that “if thereis no documentable saizure disorder and
it istrue that thereis no podst-traumatic stressdisorder, thereis no indication for further medica input.” He
acknowledges that Depakote, in this case, would be for the trestment of chronic pain and would amount
to a fully appropriate medication trestment trid. (Id a 32) He fdt that there was no indication of further
medica trestment fromthe muscul oskd eta standpoint. He repeated that thereis no documentable seizure
disorder and Mr. Riley “is currently at maximum medica improvement.” (Id at 33) He noted previous
resrictions to light duty, avoiding unprotected heights, having maximum recommended lift of 30 pounds,
and he recommended he continue without the saizure disorder. However, he recommendsthe input of Dr.
Birky to modify the restrictions, and discuss these with the patient and hiswife.

Dr. Birky's Deposition

Dr. Birky was deposed on November 7, 1996 (ER EX 8). After confirming his credentids, Dr.
Birky tedtified to examination and trestment of Mr. Riley from August 14, 1995, and reveding the strike
in the head by the stedl cable, and his many ongoing complaints of headaches and neck pain. (Id at 4)
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Along with prior x-rays of his skull and neck, and a neurologica exam reveding degenerdtive
changes in his cervica spine, he noted a history of coronary artery disease, previous heart attack and a
heavy smoker. Hisbrothers headacheswere never examined. (Id at 7) Hetested for sensation, strength,
reflexes, balance, and range of motionof hisneck, withacrania nerve examreveding a“mild aniseikonia,”
(unequd pupil size). (I1d a 6) He confirmed that anisaikonia was noted to be a haf millimeter difference
which could be normal, so from a pathologica standpoint, doesn’'t mean anything. (Id a 6) His motor
exam, sensory exam, and reflexes were within normd limits dong with his cerebellar function. At this
point, these would argue against mgor damage to the brain, spina chord, or periphera nervous system,
and hisdiagnosgtic impressonwasthat he had acervicd strain and post-concussion syndrome. (Id at 6-7)
He recommended physica thergpy and medications for musde pain and headaches. He saw him later on
the 28" condgtent with the report of that date. (Id a 7) His shoulder pain was a little better, with
headaches unchanged, but had a“ scalding pain on the left Sde of his face, later diagnosed as shingles.”
(Ibid) Later, when the shingles showed as lesons, he gave him antiviral medication. (Id a 8) He
confirmed that shingles many times are brought on by some type of physica or emotiond dress.

Dr. Birky aso wanted to refer Mr. Rileyto Dr. Butler for asymmetric jaw pain. Overdl, the jaw
painimproved and he complained lessand lessabout it, and, he did not think there was a big problem. (Id
a 9) Hesaw Mr. Riley on September 11, 1995 for the results of the MRI which showed bone spurring
and spondyloligthess “in which the vertebrae move with respect to one another either anteriorly or
posteriorly,” with the C5 vertebra body deviating the cord. (ID at 10) Thiswould be from degenerdtive
changes, pre-dating the August 10, 1995 accident. (Id a 10) At this point, he switched the shingles
mediication due to drowsiness (Id at 11), and he next saw him on October 9™ when his headaches were
better, shingles resolved, but alot of popping sensation in his neck when he turned his head from side to
sdewithneck painand diffness. (Id at 11) He again switched musclerelaxers, increased one of the other
medications to “hdp withthe chronic pain” and with insomnia. (Ibid) Gradudly he cameto the conclusion
that Mr. Riley had soft tissue injuries. (Id a 12)

Dr. Birky saw Mr. Riley onNovember 20", withneck complaints, complaints of being off balance
whichwasinterfering withhis driving, and prescribed a different medicationto hep withdizzinessand pain.
(Idat 12) Hedid not conduct tests for dizziness and stated that it was probably subjective. (Id at 13)

OnMarch4, 1996, he saw himfor essentidly the same problems with* episodes of disorientation.”

For which, he obtained an EEG, having had an episode that he would characterize asaseizure. (Id at 13)

He switched the musde relaxer for something else and sent him to physical thergpy. An EEG was
performed the fallowing day and was normd. (Id at 13-14) The EEG’s of August 1995, and March
1996, do not rule out the possibility of a seizure but suggest no significant structurd damage to the brain.

(Idat 15) Hesad the only way to actudly prove asaizureisto “coincidentally have someone hooked up

to the machine whenthey have anevent.” Other than that, the diagnosisismade by history. Hiswife noted
that after putting him on seizure medicine, he did not have any more staring spells. (ID at 17) Hedill had
some back problems whichmeans that he il had some neck problems. The medication made him drowsy
a night. (Id a 17) Mr. Riley kept asking about going back to work, and Dr. Birky arranged for a
functiona capacity evauation.

-17-



Anevduaionof Mr. Rileywas performed on April 4, 1996. Thereport indicated that hewasable
to carry, by using both arms, 40 pounds for about 50 feet on an occasiona basis, that his average push
force was 50 pounds, and pull forcewasright around 44 pounds; that he demonstrated an ability to work
in a light to medium category, meaning carry/push/pull/lift up to 35 pounds occasondly, 17 pounds
frequently, or 5 pounds congtantly. (Id a 18) The evauation mentioned the testing by appropriate
professionds which resulted in a neuropsychologicd test by a Dr. Steven Simon, Ph.D., psychologist on
July 27, 1996. (Id at 19-20)

When asked whether he had taken stepsto ether test or treat the dizziness or memory difficulties,
concentration, etc., he stated that some of the medications were anti depressants used frequently inchronic
pain Stuations, that could help with depression and otherwise with medication for dizziness. (Id at 21)

Dr. Birky again saw Mr. Riley onJune 3rd, withthe pain dill present but apparently sabilizing, not
getting worse or better. Hewas doing better withstaring spells, but till having problems with balance (1d
at 21), so hedteredmedications. Thistime prescribing onefor dizziness, Medlizine, and an antidepressant,
Nortriptyline.

On September 9™, another vist by Mr. Riley reveded headaches flaring up again, getting worse,
with medications not helping. (Id at 22) That described an event as a clonic seizure where he had
convulsons. (Ida 22) For this, he increased seizure medications and antidepressants, with something
elsefor headaches.

At that point in time, November 1999, his diagnosis wasthat Mr. Riley had post-traumatic neck
pain which is essentially the same as cervicd srain, persastent headaches, persstent dizziness, but which
may be grouped together as a post-concussi onsyndrome, or asthey caled it traumatic braininjury - dmaost
the same thing, and he seemed to have an event that sounded likea seizure disorder whichhe called apost-
traumatic seizure disorder. The latter he diagnosed, as aresult of the incidents discussed earlier, thet this
appeared with Depakote. (Id at 24) He stated that it is hard to know the relationship of the seizuresto
theinjury, but the fact that he was having staring pells, if they werein fact, complex partia seizures, many
times they will progress into what's called a generaized saizure which clinically appears as a convulson.
Thisgoes from afocd part of the brain to the whole brain. (Id at 24) This would have occurred a lot
earlier than ayear after the accident and were related. (Id at 25) He did admit that there was nothing
specific, or hard data, to support brain injury or pathology about the brain as aresult of the August work
injury. (Id at 25)

Confirming that there were symptomsin November 1994, for dizziness, memory problems, and
difficulty in concentrating which could be consistent with a stroke, he stated that the stroke would show up
onan MRI. (Id at 26) In response to questions about Mr. Riley’s father and brother having stroke and
headaches with a possble hereditary component, Dr. Birky stated the headaches do run in families, that
in the present circumstance everything seemed to occur after the accident. He admitted that some times
strokes, heart disease, and headaches al run in the family. He attempted to connect these with the
gatement that he just sat around and stared or his saring episode back in‘ 94, to be amilar to the episodes
of garing he had in 95 and ‘96. Dr. Birky stated that with regard to the heart attack in 1994, when
someone is having a staring event during thet, it is because of the damage or ongoing damage of the heart.
They are not “perfusng ther brain with enough blood to maintain a higher leve of consciousness.” He
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could not state one way or the other whether there was a relationship that people could have episodes of
garing and not have seizures, or things that would develop into clonic seizures. (Id a 28)

In reviewing the question of light-headedness related to the heart problems as seen by Dr. Estes
in January 1995, it could aso be related to stroke or stroke symptoms or light-headedness with the
seizures. He dso discussed other possibilitiesinrelationto the staring episodes as attributable to his heart
condition, but regected the idea that a heart conditionwould lead to convulsve seizures. Other symptoms
might be related to acohol withdrawa as a percipitator of seizures, but that he wouldn't say acohol itsef
caused staring spells. These would not occur years after the withdrawa. (Id at 30)

Dr. Estes recordsof June 5, 1995, contain alisging of the medications that he was on at that time,
and Dr. Birky was asked whether they could interact and cause staring or seizures, and he responded that
he wouldn't say that they would cause seizures. Occasiondly Xanax would cause somegtaring. (Id at 31-
32)

Interms of anything e sethat could be done to reduce his symptoms or try to get him back to work,
the only treetment that he could think of would be anerve block for his neck, but asfar asinvestigeative
sudiesheisnot surethat he does not have anything specific. (Id & 32) Thiswould beto rdieve painfrom
the soft tissue injury. He felt that he could conclude, Snce he has't called the office Since September, that
the Depakote is controlling the seizures and staring episodes. (1d at 31-32)

With regard to medi cations being taken on adaily basis causing him to be drowsy or have staring
gpells, or problems with memory, the doctor stated that the cyclobenzaprine, a musde relaxer, closdy
related to the nortriptyline, an antidepressant, can cause drowsiness enough to have staring spells. Only
Xanaxisknown to cause drowsinessand thet is an anxiety medication. (Id a 33) Hisonly reservationis
about the Xanax because it can become addictive and should be short-term rather than long-term
medication. (Id at 34) When asked whether the soft tissue injury should have resolved that for a period
of a few weeks or afew months, for, then, ayear post injury, he responded that Mr. Riley’s was longer
than mog, but certainly not unheard of. (Id a 35) Since it haslasted ayear, Dr. Birky is skeptical that it
will resolvetotaly. (Id at 35)

Withregard to objective findings, herecdls that Mr. Riley dill hasalot of tendernessinthe cervica
muscles, and his range of motion is ill alittleimpaired, aswel (Id a 36), even admitting that they have
asubjective component to them. When asked whether he had “written thisguy off in terms of trying to get
himback to some kind of work activity,” and whether there was some kind of sedentary work that would
dlow him to work within the lifting limitations that were set inthe functiona capacity evauation, where he
wouldn't be working with heights or having machinery, after sated he is dso getting people back to work
if thereis an opportunity to pursue something like that would fal within some of the redtrictions, he stated
that Mr. Riley had reached his maximum medicd improvement. (Id at 37) He set the date of maximum
medica improvement as around June 3, 1996, when “things findly plateaued.” (Id a 37)
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On cross-examination, referring to the August 26, 1996 questionnaire with an appended report,
Dr. Birkey was asked for an opinion as to whether the head and neck injuries for which he was tregting
Mr. Riley werecaused by the accident of August 10, 1995, and to that he said “yes.” (ld at 40-41) He
aso stated that there was not enough other evidence at this point to support a stroke as a cause for his
problems, noting that stroke, asarule, tendsnot to cause headachesand neck pain. (Idat 41) Hetestified
that al of the symptoms started following the accident, and didn’t redlly express any pre-existing problem
like this before, so he had to conclude that it was from his accident. (Id a 41) He reviewed his fina
diagnosis as “pod-traumatic neck pan” (Id at 41) essentidly the same as cervica srain with the post-
traumatic part pecifying that it is from trauma and not some sort of bending accident. (Id at 42) It was
his opinionthat the neck injury was fromthe August 10, 1995 accident (I1d at 42) and degenerative changes
indicated would not have been caused by the accident but any underlying condition of the neck may
predispose one to have more symptoms from a set accident than you might have if your underlying neck
sructureswerenormd. (Idat 42) Expounding ontheinjury diagnoss, he testified that hewas caling Mr.
Riley’s problem a * post-concussion syndrome” which they beieve implies a problem with headaches,
sometimeslight-headedness, sometimes dizziness, and memory changes, trouble with concentrating, even
trouble withchange in persondity at times, whichisn't necessarily any different thanatraumetic braininjury.
Agan, the diagnodg's of post-concussionsyndrome and the symptoms described were caused by the August
10, 1995 accident. (Id a 43) Hetedtified that Mr. Riley is presently disabled from doing hisregular work
as aheavy equipment operator, and would be unable to perform that duty because it would involve too
much moving around and too much head turning that he could not do, and the head turning would cause
himpain, whichhe could not do. (Id at 43-44) Intermsof limitationshewould placeon Mr. Riley’ swork
as a reault of the August 10, 1995 injury, he fdt that he was limited to very light duty work, diminating
exertiond tasks and because of some memory problems and control of concentration, with some of the
more intellectua or cognition-requiring jobs, he would have difficulty with that too, even though non-
exertiond. (Id at 44-45) He stated that his opinions of August 26, 1996, were the same on November
7,1996. (Id at 45) He had sincereviewed aneuropsychologica report and it did not change or dter his
opinions. (Id a 45) He finds those opinions of Dr. Smon to be consstent with hisown. (Id at 45)

In response to further re-direct questions, he stated that it was his opinion that they could rule out
familid or idiopathic causes to the head injury component snceno one has provided a clear, longstanding
history of headaches, whichshould be present inthe familia Stuation. It would be unusud for thoseto start
at the age of 53, (Id at 46) as being attributed to being inherited. When asked about certain tests coming
back norma such as the EEG's, MRI’s, and CT scans, he would only say that it was not severe enough
to physicaly cause damage that you could pick up onthose scans. He also stated that someone could be
knocked out or unconscious for hours, and he may not ever see agpecific aonormdity or securetheinjury
they may start to get edema or hemorrhage which “sometimes you may only pick up if —if the scan was
performed immediatey.” (Id at 48) Otherwise, monthsto weeks down the road, dl those changeswould
resolve. (Id at 48) Therefore, it is possible to have various head injuries at some point later on, or even
immediately, and not have any specific abnormdities that yousee onthe studies. (1d at 48) Heconfirmed
that he did not see any evidence of hemorrhaging or hematoma in Mr. Riley’s case. (Id at 49-50)
Concussions could dill resolve withtime, but he is becoming more and more skeptical that that will actudly
happen in Mr. Riley’s case. (Id a 50) He can not judge or quantify the level of dizziness or light-
headednesswithregard to Mr. Riley. (Id at 50) He did state that degenerative changesthat were picked
up does not have any complaints about them at the time of the work injury. He would characterize the
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changes that took place as “beng a dormant, nondisabling condition which was aroused to a disabling
redlity by the work injury. (Id a 50)

Headso confirmed that Mr. Riley should be able to perform the activities outlined inthe functiona
capacity evauation. Withregard to shipping and recaiving clerk, dispatcher, parts clerk or ajob dtting at
a desk working on the computer. He might be able to do them physically but looking a the head injury,
that might have affected his ability to concentrate. He could refrain from usng some of his medications.
(Id at 51)

However, he noted on re-direct examination, whileit isagood ideato andyze medications, inMr.
Riley’ scase each one of the medications seems to still be necessary a this point and have a specific need.
(Id at 52) He notes that he takes both Relafen and Daypro, dmost the same thing, and might consider
dropping one of those. (Id a 53-54)

Dr. William H. Eges, M.D.

Inthe November 14, 1994 discharge summary for the hospitalizationat Kings DaughtersHospitd,
for November 17, 1994 through November 14, 1994, Dr. Estes, indicatesadiagnosis of coronary artery
disease, recommended for medica management, hypertenson, anxiety, and depression, withthe admitting
diagnosis being ungtable angina. (ER EX 4, p.p. 34-66) Mr. Riley was 50 yearsold at the time and was
admitted with chest pain and papitations, and related some of that to possible substance abuse disorder
witha cohol and tobacco abuse problems. He recommended the catheterization and echocardiogramthat
revedled only a sinus tachycardia with seria e ectrocardiograms which were norma without evidence for
ischemic heart disease. (Id at 34) The catheterization reveded long 50% stenosis of the right coronary
artery but no evidence for cortica stenosis. He was moved out of Intengve Care, put on medications and
released. The medications included Xanax, Paxil, Norvasc, and Ecotrin. (Id at 35)

Mr. Riley was seen again by Dr. Estes on January 23, 1995, with an assessment of chest pain, a
CAD witha 50% LAD leson, and chronic tobacco abuse. His medicationsincluded Norvasc, aspirin,
Lodine, Nitrostat and Paxil. He was alowed to return to work without restrictions.

He was seen again on March 27, 1995, with a similar assessment of doing reasonably wel but
having alot of chest pains and under alot of stresslately on the job. The same medications gpplied. (Id
at 36-37)

Dr. Estessaw Mr. Riley onJdune 23, 1995, withno angina, and not taking sublingua Nitro. Hewas
working full time and overdl medicationhas beenworkingwel. The medications remaning goproximeately
thesame. (Id at 38)

OnJanuary 16, 1996, however, Mr. Riley saw Dr. Esteswithchest pain off and onfor afew days
rather atypicd. (Id at 39)
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Resulting tests showed an abnorma stress cardiolyte scan with defect, dong inferior |eft ventricular wall
congstent with smdl infarction and coronary ischemia. (Id a 55 and 57)

February 26, 1996, notes show as the assessment, status post angioplasty of LAD 196, chronic
tobacco abuse and anxiety, and problems with hisleft sdeduetotheinjury. Hiswife stated abelief that
he had alight stroke on the left side of the face - it looked alittle drawn. Along with the Xanax, aspirin,
Paxil or Norvasc, he increased the Paxil and scheduled him for aMRI of the head. (Id at 40) OnMay 9,
1996, he noted increased weight gain and fluid retention, and Lasix was added to the medications. (ID at
41)

OnJdune 14, 1996, hefound no mgor problemsin termsof aheart disease or chest pain; smoking
continued to be a problem with ankle swelling and gtiffness, and he obtained an appointment with
rheumatologist Dr. Eshan for an evauation.

An evduation of July 3, 1996, by Dr. Eshan Maoshen for Dr. Estes reveded seronegéative
symmetrica arthritis, more suggedtive of RA (rheumatid arthritis) rather than psoratic arthritis but is
uncertain. He added Ecotrin and Plaquenil to medications with moist heet joint protection. (EX 43)

The last notes of Dr. Estes for September 19, 1996, and October 3, 1996, covered cough,
congestion, wheezingresolving by October, continuationof current medicineswith Rocephin, being added.
Depo-Medrol and Cefzil added with a Prednisone “taper”. (1d 44-45)

Also included was the above cardiolyte scan of January 19, 1996. (Id at 55) A head MRI on
February 27, 1996, revealed deep white matter seen as spots consstent with commonly seen smdl areas
of gliogenous secondary to ischemic, and encephadomalacia or abnormdity, and no lesion or abnormdity
to the brain. (Id a 60)

A chest x-ray of May 9, 1996, reveaded no new cardiac or pulmonary abnormaitywithsome post-
inflammatory changes in apices and pleurd thickening. (Id at 62)

The emergency room record of August 10, 1995, reved ed as afind diagnod's contusion/abrasion
to head and neck sprain - spurring founded by Dr. Kearsdin. (CX EX 5, p. 85)

Higoricdly, notes regarding upper quadrant pain congstent etiology undetermined go back asfar
asJanuary 17, 1979. (ER EX 5, p. 67 by Dr. H.S. Riley, M.D.) InanIVP for kidney stones on January
18, 1979, no urographic abnormdity wasidentified. (Id at 68) Other history and treatment notes were
not related. (EX 5, p.p. 69-70) The history and physica of November 14, 1994, (ER. EX 5, p. 76)
revealed chest pain possibly angina and noting that he smoked 3+ packs of cigarettes per day, with
coronary artery insufficiencies, (Id a 77) and a cardiac catheterization and coronary arteriography with a
left ventriculography were aso performed. (1d at 78) Theright coronary artery reveded the 50% stenos's
noted above. (ID at 78)
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Scans and x-rays of the skull on August 10, 1995, through August 29, 1995, reveded: no fracture
or evidence of intracranid pathology; (EX 5, p. 91) degenerative changesto the cervica spine (C5-6);
narowing the smal anterior and pogterior margind spurring with minima  encroachment on the
intervertebral foramina at C5-6 bilateraly from amdl spurring at uncovertebra joints, (Id a 91) on the
reportsof August 10, 1995; no formof intracrania hemorrhage and no sign of infarction, Space occupying
leson nor evidence of fracture, on August 11th, on a tomography, and CT scan; (Id a 90); no
degenerative disc at C5-6 confirming findings of August 10™, but with minimal reverse spondylolisthesis
at C5-6, on an August 26, 1995 MRI; and posterior spurring at C5, minimally deviating the cord
posteriorly. (Id at 89)

A KDH Rehab Center report of April 4, 1996, stated that damant demonstrated workinginalight
to medium level of work period with lifting, carry, push/pulling 35 pounds occasondly, 17 pounds
frequently, or 5 pounds onacontinuous basis. On the job as coad equipment operator, to be classfied as
medium level of work, it stated the client’ sdemonstrated physica capacity does not meet physica demand
leve of hisjob. It isnot recommended that he return to work at his previousjob at his previous condition,
and dtated the following functiond limitations. 1) constant neck and left arm burning pain and left arm
numbness, 2) limited cervicd range of motion due to muscle tightness and pain; 3) tender upon papation
throughout; 4) frequent occipital and frontal headaches; 5) left elbow mediad occipitd and frontal
headaches; 6) left firsa MCP joint srain; 7) limited left shoulder range of motion and srength when
compared to right; 8) decreased sensation to light touch from left elbow to hand and left knee to foot; 9)
positive thoracic tested bilaterdly withabsent radial pulse; 10) poor posture awareness as evident ingtting,
ganding and functiond activities; 11) limited lumbar range of motion in al planes by apparent muscle
tightness; 12) poor unipedal standing balance, right 10 seconds and left 15 seconds; 13) difficulty in
squatting, crouching and knedling due to right knee pain and lower extremity weskness, 14) dizziness and
loss of baance when rigng from squetting, crouching, kneding and bending postions, 15) pogtive
McMurray’ stesting of right knee withreproduction of dunk and pain- possible menisca involvement; and
16) poor concentration and attention spanwithmgjority of testing - further testing required. Summarizing,
the reporting therapist noted a good correlation between his pain rating and observed behavior during
testing, observing that body mechanics and materia handling ability were poor, and observed gross
coordinationwaspoor. (ID at 103-104) Asstated above, the examwasApril 4, 1996, onreferra by Dr.

Birky.

A psychiatric evauationwas performed on July 27, 1996, which involved adinicd interview and
teding. (CX 6) The evduation resulted in the following diagnogtic impressons. Axis |:  Organic
Personality Disorder; and Depressive Disorder, and Axis|l: No diagnoss, and Axis 11 Postconcussion
Syndrome; status post 11/94 heart attack and 1/96 cardiac surgery; reported history of rheumatoid arthritis,
seizure disorder: secondary to head injury; and cervica strain. (ID at 111)

While Mr. Riley was able to understand directions and follow through and able to cooperate
reasonably wel withothers, and presentswithno sgns or symptomsof psychiatric dysfunction, he appears
“to have dgnificant impairment with respect to verba recal and ability to retain newly learned information
(i.e, Delayed Recdl). Pyschomotor speed, learning ability and visua atention were aso found to be
impaired according to the TrallMaking Test. Also, hisdepressive sequel ae appeared to beacompromising
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factor, with Mr. Riley reporting symptoms of depression, concern over physica problems; irritability and
anergia. (lbid)

Scott D. Hines, M.D.

OnNovember 18, 1997, Scott D. Hines, M.D., a physician for neuroscience associates, P.S.C.
conducted an independent medical evaluation of Mr. Riley. (CX D, p. 44-49, ER EX 1, p. 2-8) In
addition, Dr. Hinesissued aletter to the attorney for the Employer dated January 27, 1998. He questioned
the work capability of Mr. Riley pursuant to the November 18, 1997 eva uation discussed above. Inthe
January 27" |etter, he stated that he does bieve that Mr. Riley hasa“rea” closed head injury, that the
work itsdf would not aggravate the conditionor lead to increasing disability. He doubts that heis capable
of askilledemployment that he was previoudy involvedin, but could do a*smple, repetitive type of activity
with alowances made for decreased concentration, an[d] increased amount of fatigue ability.” He finds
that people working long termdo better interms of fighting depressive syndrome, to do some type of work,
even a Imple mechanicd activity than those who stay home. However, he aso stated that the work
environment that he would be involved inthe future shoul d, of course, be accommodating; meaning, “ breaks
every hour, suchas 10-15 minute bregks, with the redization that he may be alittle“dow” at first until he
gets used to the job.”

It is my opinion that this particular limitation of “bresks every hour” would diminate al jobs for
purposes of disaility consderation.  Such requirements dlow such bresks every two hours during the
course of the day, and requiring one every hour would permit themto refuseto hireor continue to employ
such aworker.

After reviewing the prior reports, Dr. Hines found that Mr. Riley “does have some legitimate
complaints related to closed head injury,” . . . [including] . . . trouble with concentrating, poorly defined,
throbbing headaches, difficulty with dizziness and post postiona vertigo, and depression . . .. Theyfit“a
legitimate case of closed head injury.” He has shown some improvement but has plateaued and he doubts
he will get any sgnificant neurological improvement in the future. (Id at 47)

Mr. Riley has some left arm numbness and dight weekness, tainted with some functiond overlay
but he sugpects some mild C5/C6 radiculopathy and arthritis'spondyloss of a pre-existing nature, likdy
agoravated by theinjury. (Id at 47)

Mr. Riley was having dizziness, appearing orthostatic hipotenson in nature with suspected
aggravation by medications that he was “appropriately” put on, but may have which have orthostatic
(standing) nature induding Pameral (pecificaly Hexeril and even Xanax). Heisdoing better but has some
postional vertigo which is probably post-traumatic in nature. He has some sgnificant depression
appropriately treated with Paxil and Pamalar, and feds that counsding would persist. Mr. Riley hasdightly
diminished blood flow in the left am which is not permanent innature, but which contributesa bit to some
weakness of the left Sde as anon-mgor issue. He hasevidence of dinicaly mild S1 radiculgpathy on the
left Sdeedited to be related to the trauma but more of a problem since he has had weight gain. Hisphysicd
therapy and other conservative measures including weight loss. (Id at 48) Depocodeislikely toincrease
appetite and needs drict dietary measures to overcomeit.
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By higtory, Mr. Riley had generdized convulsve episodes whichcan occur followingahead injury,
but unlikely to be alongtermmatter. He may have even had complex partia seizures, but no evidence of
current repetition. It gppearsto have heped. They recommended further scans, to determine whether the
head neuropathology might be malignant in nature, falsdy attributed to the head trauma, therefore
suggesting an MRI scanof the brain. Heisstable neurologicdly and will not show significant improvement
in the near future. Mgor issues continue to be a closed head injury with trouble concentrating as well as
positiond dizziness. Thereisevidence of C5/C6 radiculgpathy on theleft Side, some depression, recurrent
seizures on control with Depocote, the thing is not likely to be related to head traumaincudethe left Sde
scidtica, orthostatic hypotenson (indirectly medication related) fasper? insufficiency. Depression is
ggnificant. (Id at 49)

Acknowledging that to present his disability is difficult, utilizing the American Medicd Guiddines
of 1990, finds the diagnosis disabilities of 5% for mild spina cord injury, 25% for closed head injury based
uponthe imparment of complex cerebral functions such as daily activities, needs some supervision and/or
directions (itsbecause he could drive or do previous type of work including a tendency toward dizziness
vertigo), and depression which contributes another 7.5% disability, possibly trestable with progressve
follow-up but aggravating some other complaints. He assgns no permanent disability to the seizuressince
they appear to be under control. He noted as an Addendum that Mr. Riley’ s neuropsychologicd testing
confirmed what he suspected, he has postconcussion syndrome, aswell asdepressive order, and that does
not change hisopinion. (Id at 49)

Deposition of LucaE. Conte, Ph.D.

LucaE. Conte, Ph.D, wascaled on behdf of Employer for a depositionon November 12, 1999.
Mr. Tranter, for the Claimant, objected to the basis 20 C.F.R. § 702.408, et d. based uponthe alowance
for medical evauation regarding wage earning capacity of an injured employee to be done by impartid
examiner salected by the Didtrict Director. The Employer responded that the Longshore Act fairly dlows
the Employer to obtain its own independent expert, which Dr. Conteis, so the objection was overruled.
(CX CPP 36-43, ER EX 9)

Dr. Conte reviewed the records through November to relatein hisreport on November 11, 1999.
Having established his credentids (1d at 2-4) and attached as Exhibit 1, Dr. Conte indicated that he
reviewed therecordsrelated to the injury sustained by Mr. Riley on August 10, 1995, induding office notes
and medica records of Drs. Birky, Bilkey, Estes, Hines, and Simon, Ph.D, and one Winikates to review
Mr. Riley’ s9/30/96 deposition, records from King's Daughters Hospitd including a Functiond Capacity
Evduation(FCE) dated April 4, 1996. He reported the history of the above accident and the reports set
forth above, as well asthe report and evauation by Dr. Hines.

Dr. Hines found Mr. Riley capable of smple repetitive work which alows for decreased
concentrationand fatigue fromthe FunctionCapacity Evauationof April 4, 1996, recognizing that he could
not return to his prior occupation. Mr. Riley’s limitations of low average 1Q, seventh grade math kills,
decreased psychomotor and generd memory functions are affected by a diagnosed depressive disorder.
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However, Dr. Contefound that Mr. Riley’ sdepositionshowed recent longtermmemory withgood
to excdlent communication, and verified the findings that he retained vocational capacity within light-
medium exertiond levds and dblity. He aso found that the attention required by the exam itsdf would
dlow him “to attend to at least moderate tasks requiring concentration, attention to detail, and cognitive
functioning. He therefore found that relating to the discussions provided by Dr. Hines and Dr. Birky, it is
his professiona opinion that Mr. Riley is capable of at least sedentary to light occupations, with limited
demand for sustained physica or cognitive intengty. (ID a 2) Examplesof jobswhich exist within these
limitsindudesometeacher’ saides; cashiers, retail salespersons; assorted clerica workers, induding phone
clerks, bookkeeping and accounting assstants, generd office clerks, some dispatchers, various order
clerks, various food service workers, induding cashiers, counter attendants and some food preparation
workers, some light machine operators and tenders; bench assemblers and hand workers; some service
station cashiers; parking lot attendants;, and some hand packers and packagers. Earnings in these
occupationsrangefrom$5.15 per hour for entry level cashiersto $10.00 per hour for dispatchers, machine
operators and some assemblers. (Id at 2-3)

He notes prospects for re-employment are much stronger during periods of low unemployment
and that such hasexisted inboththe nationa and regiond economiesin the last ten years, and he findsthe
likelihood for re-employment of individuds who are ectively seeking jobs remain high. (Id at 3) | notethat
no specific jobs from specific companies were mentioned in this report.

J. Thomas Davis, Psy.D.

J. ThomasDavis, Psy.D., met withRondd Riley on December 10, 1999, and issuedareport dated
December 14, 1999, pursuant to orders at the hearing and were received into evidence as Clamant’s
Exhibit G. This included a 60 minute dlinica interview with Mr. Riley and his wife present, vocationa
tegting, psychologica testing, neuropsychological testing, and othersinduding the Logica Memory Subtest
and Wechder Memory Scale-Revised test. Hea so reviewed documents submitted above, including those
of Drs. Winikates, Birky, Smon(Ph.D.), Hines, Bilkey, Estes, Conte (Ph.D.), and the depositions of Mr.
Riley and Drs. Winikates and Birky. He recounts the above reports including those at King's Daughters
Hogpitd. Mr. Riley’s complaints at the time of the evduation: 1) “headaches virtudly dl the time’; 2)
“dizzy 3pdls’; 3) cervicd pain, and 4) memory problems. He was not involved in underlying treatment at
the time of the evduation. He clamsthat after three months, “it wasn't doing no good”, so Dr. Winikates
stopped the treetment. At thetime of the evaduation, Mr. Riley was till on Xanax, Paxil, K-Dur, Norvasc,
Ekogin, Lasix, Ceebrex, Depakote, Hexeril, and Ultram. (CX EX G)

After reviewing the records set forth above, and capsulizing their findings, he related his persond
history and gave his own observationsin that he was accompanied by awife and afamily of friends; that
he drove himsdlf to the evaluation, that he was somewhat overweight, and dressed casudly, yet negtly in
jeans, sport shirt etc., wore glasses; he ambulated dowly and somewhat diffly, complaining of the arthritis;
noting some difficultiesrecaling relevant historica data; relating appropriately to the examiner withdightly
retarded cognitive processing speed in generd; but appeared to put forth adequate effort during the
objective testing and the clinicd interview, and discussing the results of his evduation. He stated that he
could no longer walk much; felt alot of the arthritis since the accident; could no longer drive because of
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hissenseof baance. Heisunableto do aligt of activities because of pain, and hislife has changed and he
is unable to have sex with hiswife. (Id at 4)
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On the Neurobehavioral Cognitive Status Examination (NCSE) he fdl wel within the normal
average range in al areas assessed except for memory where he fell into the moderately impaired range,
with some erratic performance on focused attention. Trall Making TestsPart A & B, hefell a the cutoff
for probable organic dysfunction, or inthe “ borderling’ range, and the 47" percentile in age-graded norms.
However, onpart B, thetest revea ed sgnificant imparment exceeding the probable cutoff by 119 seconds,
faling a less than the 10" percentile.

On the Letter Cancdllation Task, hewas aso in the impaired range as reflected by an inordinate
amount of time required to complete the task (i.e., a 2 minute task with a minimd of 2 errors teking 4
minutes, 25 seconds with 5 errors). (Id at 5)

On the Controlled Oral Word Association Test, regarding the ability to produce spontaneous
gpeech fluently, it fel within the average range and 30" percentile, as adjusted. (Id at 6)

Logical Memory Land subtests of the Wechder Memory Scale fell within the low range at 34™
percentile while asin Logica Memory |, while on Logicd Memory |1 (delayed recdl) it fdl in the mildly
impaired range at the 9" percentile. (Mr. Riley was unableto recal any information from the firgt story
presented him, while he was able to recal enough information from the second story to result in at least
“mildly repaired” overdl performance onthetask.) (Id a 6)

Career AbilityPlacement Survey (CAPS), anaptitudebattery of eght five-minutetests, he received
scores of 1-4 on the eght tests, with 6 of the 8 scores below-average range and 3 faling at the lowest
ganine possible. (8vs. 9?)

MMPI-D30, assessment of syndronal depression, noted a Raw Score of 17 whichconvertsto a
T-Score of 77, which does indicate the presence of clinical level depression. (Id at 7)

In summary, the various professonds dl acknowledged sequaae of closed head injury and
documented on neuropsychologicd testing performed by Dr. Smon. Treatment had been conservative as
would be expected, consstent with medication management, and some physical therapy, he has been
unable to returnto employment, he noted a high school education; no technica or vocationd training; work
history has been primarily as an equipment operator, with all skills learned on the job. (Id at 7) No
assessments of ability to perform work-related activities has suggested he is capable of performing work
within the light and medium range of exertiond ability, with amaximum lifting of 35 pounds by Dr. Conte,
and capable of at least sedentary to light occupations with limited demand for sustained physica or
cognitiveintengty. (Idat 7) But beyond this, he states that the gptitude testing reveded limited potentia
for re-entry to the work force based solely on work aptitudes as recounted above. Of particular
importance, isthe poor Perceptua Speed and Accuracy and Manua Speed and Dexterity as these reflect
difficulties with “pace’ which will present Sgnificant barriersin return to any occupation where he will be
perceived as “dow” with regard to productivity. Hefindsthat the current neuropsychologicd tests are
consgent with the history of closed head injury and reflect common problems associated with mild to
moderate closed head injury, his difficulties with concentration and memory, reduced overal cognitive
processing speed, and persondity change. Thetests aso reved ongoing depressive symptomeatology and
have adverse complications. (Id at 8)
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Fromthis he concludesthat Mr. Rileyisincgpable of returning to his prior formof employment, and
further is incgpable of returning to any ganful employment. His opinion is based on the symptoms
presented by Mr. Riley and documented in his medical records as well as performance on current
psychologica, neuropsychological, and vocationd testing. This prognosis for improvement is poor and it
ishis opinion that he is permanently and totaly disabled fromfurther gainful employment. (CX G, p. 5-8)

Dr. LucaE. Conte sreport of January 18, 2000, supplements hisreport of November 11, 1999,
as stated above. (ER EX 10) It is based upon areview of the records and the additiond evauation on
January 7, 2000, which he aso examined the additiona records that were submitted at the hearing of Dr.
Birky and Dr. Winikates, as well as a deposition of Dr. Winikates, areport of Dr. Davis, and the United
States Department of Labor transcript (the present transcript) in this case.  He concluded in the
occupationa analyss and opinions that those affected his vocationd function al in his persond tesimony
and the tests, demongtrate excellent short and long term memory capacity, verba skills, FCE's- physica
capacities. He dtates:

While | certainly do not deny that Mr. Riley may have sustained some level of cognitive
imparment from his origina injury, the above test results confirmed that he retains
considerable vocationdly relevent academic skills and physical capacities whichare quite
transferrable to the occupations already cited. (Referring to hisprior report). (ER EX 10,

p. 3)

It does not, however, discuss the “cognitive impairment” that he does not deny, and concentrates solely
onthe capacitiesthat Mr. Riley haswithout blending themor associating themwiththe cognitive limitations

Withregardto Mr. Riley’ sdiverse physica complaints, Dr. Conte saw no evidence on the record
to subgtantiate their existence or the direct relationship to theinjury. (Ibid) He aso statesthat besidethe
“reported balance difficulties, there is no medica evidence or testimony which precludes Mr. Riley from
work activities for grictly physical reasons,” finding that the physicians who do question his capacity for
employment base it primarily on “presumed limited memory and concentration capacity (e.g., Dr.
Winikates; 11/1/99)". (Idat4) He statesthat Claimant “should therefore be capable of performing select
jobsinthe sedentary to light exertiona categorieswhichdo not subject imto balance-related risks.” (Ibid)

Dr. Conteidentifiesjob dassfications in Lexington, Kentucky and Cincinnati, Ohio that Mr. Riley
could perform, with generd wage rates for digpatchers, order clerks, cashiers, and generd office clerks.
(Ibid) [Note: Again, he does not mention any specific jobswith any particular employers or companies
inthe Lexington, Kentucky or Cincinnati, Ohio area] To judtify his postions for hisdifferent andyss and
conclusions, he suggests congderation of limitations on the standard testing including: 1) leve of effort; 2)
predictive vdidity; and 3) contextud factors. Theleve of effort recites “interfactors’ which underestimate
his capacity sating that they can estimate his lowest rather than highest level of functioning. Utilizing Dr.
Davis report of 12/14/99, “Results of current psychologica testing revea ongoing depressive
symptomology (p.8).” In addition, he considered the demanding length of tests administered; the
medications, the nature of his disability and his motivation.

-20.



Withregard to predictive vdidity, he notesthat the psychometric tests administered were designed
for dinica/trestment purposes being “primarily descriptive/diagnogtic innature, reflecting aperson’ s satus
only at the time of examination.” (l.e,, Dr. Smon, p. 4) He compares them to physician’s x-rays,
correlated with dinicd findings, observing that “while a Full Scale IQ score can tdl us that a person is
functioning a a“low average” level of intdligent, it cannot predict how wel the personwill do vocationdly,
socidly or even academicdly with any reasonable leve of certainty.” He then goes on to Sate that while
he concurs“that certain psychometric tests have identified possible cognitive impairments,” he does * not
believe that they predict futureincapacity, nor takeinto considerationthe likelihood of future compensatory
and/or adaptive mechanisms. [In other words, Dr. Conteis speculating that at some indefinate timein the
future, Clamant’ sperformance could be better. Specific caselaw onthispoint recognizescurrent disability
rather than future possibilities and those are the circumstances and cases that govern this matter.]

With regard to the last item, “contextua factors,” he states that he is most impressed by the
differencesof performanceof personswith disabilitieson* paper and pencil tests’ versus real environments.
He noted that some proved successful in learning and maintaining competitive employment. It is his
experience that the failure of these written tests are due in large part due to the absence of motivationd
factors found in the real world context. He states “in Mr. Riley’s case, such factors are absent from the
clinica test environment, indicating a high likelihood of failureto fully recruit—or measure-hisful capacities.”
In such a statement with no supporting documentation, | find this tatement to be so speculative about the
future asto warrant its being given little weight. He goes on to Sate that his improved test results on his
current examination indicates full cognitive capacity most likely to be underestimated.

[1 find thisspecul ative statement to aso be unsupported by documentation and warrantsgiving little
weight to his opinion.]

Conclusionsof Law

In ariving & adecison in this matter, the Adminidrative Law Judge, is entitled to determine the
credibility of the witnesses, to weigh the evidence and draw his own inferencesfrom it, and heis not bound
to accept the opinion or theory of any particular medica examiner. Banksv. Chicago Grain Trimmers
Association, Inc., 390 U.S. 459 (1968), reh. denied, 391 U.S. 929 (1969); Todd Shipyards v.
Donovan, 300 F.2d 741 (5th Cir. 1962); Scott v. Tug Mate, I ncor por ated, 22 BRBS 164, 165, 167
(1989); Hite v. Dresser Guiber son Pumping, 22 BRBS 87, 91 (1989); Anderson v. Todd Shipyard
Corp., 22 BRBS 20, 22 (1989); Hughesv. Bethlehem Steel Corp., 17 BRBS 153 (1985); Seaman
v.Jacksonville Shipyard, Inc., 14 BRBS 148.9(1981); Brandt v. Avondale Shipyards, Inc., 8 BRBS
698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564 (1978). At the outset it further must be
recognized that dl factual doubts must be resolved infavor of the daimant. Wheatley v. Adler, 407 F.2d
307(D.C.Cir.1968); Strachan Shipping Co. v. Shea, 406 F.2d 521 (5th Cir. 1969), cert. denied, 395
U.S. 921 (1970). Furthermore, it has been held consigtently that the Act must be construed liberdly in
favor of the damant. Vorisv. Eikel, 346 U.S. 328(1953); J.V. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Cir.1967). Based upon the humanitarian nature of the Act, claimants areto be accorded the benefit
of dl doubts. Durrah v. WMATA, 760 F.2d 320 (D.C. Cir. 1985); Championv. S& M Traylor
Brothers, 690 F.2d 285 (D.C. Cir. 1982); Harrisonv. Potomac Electric Power Company, 8 BRBS
313 (1978).
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The Act provides a presumption that a dam comes within the provisons of the Act. See 33
U.S.C. 8920(a). This Section 20 presumption "applies as much to the nexus between an employee's
maady and his employment activities as it doesto any other aspect of a dam.” Swinton v. J. Frank
Kelly, Inc., 554 F.2d 1075 (D.C. Cir. 1976), cert. denied, 429 U.S. 820 (1976). Clamant's
uncontradicted credible testimony aone may congtitute sufficdent proof of physicad injury. Goldenv. Eller
& Co., 8 BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Ander sonv. Todd Shipyards, supra,
a 21; Miranda v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this tatutory presumption does not dispense with the requirement that a claim of injury
must be made in the firgt instance, nor isit a subgtitute for the testimony necessary to establish a "prima
facie" case. The Supreme Court has held that a "prima facie" clam for compensation, to which the
gatutory presumption refers, must at least dlege an injury that arose in the course of employment as well
asout of employment.” Moreover, "the mere existence of a physica imparment is plainly insufficent to shift
the burdenof proof to the employer.” U.S. Industries/ Federal Sheet Metal, Inc., et al., v. Director,
Office of Workers Compensation Programs, U.S. Department of Labor, 455 U.S. 608, 102 S.Ct.
1318 (1982), rev'g Riley v. U.S. Industries/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir.
1980). The presumption, though, is gpplicable once claimant establishes that he has sustained an injury,
i.e., hamtohisbody. Prezios v.ControlledIndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. L ockheed Shipbuilding and Construction
Company, 17 BRBS 56, 59 (1985); Kelaitav. Triple A. Machine Shop, 13 BRBS 326 (1981).

To edtablish aprima facie dam for compensation, a damant need not afirmaivey establish a
connection between work and harm. Rather, a damant has the burden of establishing only that (1) the
damant sustained physical harm or pain, and (2) an accident occurred in the course of employment, or
conditions existed at work, which could have caused the harm or pain. Kelaita, supra; Kier v.
Bethlehem Steel Corp., 16 BRBS 128 (1984).

Oncethis prima facie caseis established, a presumption is created under Section 20(@) that the
employee's injury or death arose out of employment. To rebut the presumption, the party opposing
entitlement must present substantia evidence proving the absence of or severing the connection between
such harm and employment or working conditions. Kier, supra; Parsons Corp. of California v.
Director, OWCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District Parking M anagement Co., 363
F.2d 682 (D.C. Cir. 1966); Ranksv. Bath Iron Works Corp., 22 BRBS 301, 305 (1989).

If the employer presents “ specific and comprehensive’ evidence uffident to sever the connection
between a damant’s harm and his employment, the presumption no longer controls, and the issue of
causation must be resolved on the whole body of proof. See, e.g., Leonev. Sealand Terminal Corp.,
19 BRBS 100, 102 (1986); De Vecchio v. Bowers, 296 U.S. 280, 286 (1935); Volpe v. Northeast
Marine Terminals 671 F.2d 697, 700 (2d Cir. 1981). In such cases, | must weigh al of the evidence
relevant to the causation issue, resolving dl doubts in Clamant's favor. Sprague v. Director, OWCP,
688 F.2d 862, 865 (1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259,
261 (1986). However, if Employer offers substantial evidence disproving causation thereby destroying
Claimant’s presumption, and | find that the evidence offered
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by both Clamant and Employer isinequipoise, Clamant’s daim will fall ance he no longer hasthe benefit
of the “true doubt” rule. Director, OWCP v. Greenwich Collieries, 114 S.Ct. 2251, 2259 (1994).2

Employer must produce facts, not speculation, to overcome the presumption of compensability.
Rdiance on mere hypothetica probabilitiesin rgecting aclam is contrary to the presumption crested by
§ 20(a). See Smith v. Sealand Terminal, 14 BRBS 844 (1982). Rather, the presumption must be
rebutted with specific and comprehensve medica evidence proving the absence of, or severing, the
connection between the harm and employment. Hampton v. Bethlehem Steel Corp., 24 BRBS 141,
144 (1990). If the adminigtrative law judge findsthe Section 20(a) presumption isrebutted, he must weigh
dl the evidence and resolve the causation issue based on the record asawhole. Kier, supra; Devinev.
AtlanticContainer Lines, G.T.E., et.al., 25 BRBS 15, 21 (1991). When the evidence asawholeis
considered, it is the proponent (Claimant) who has the burden of proof. See Director, OWCP v.
Greenwich Colleries, 114 S.Ct. 2251, 28 BRBS 42 (CRT) (1994).

In the present case, Clamant aleges that the harm to his body, i.e., the permanent effects of an
injury to his head, on August 10, 1995, resulted when a cable holding a barge to another barge at the
Employer’ scoal dock onthe Ohio River, snappedloose, and caught the right Sde of his head at the temple.
The cable projected him some 10 -14 feet in the air to the bow of the barge, causing the head injury, and
the evidence verifies the gipulaions regarding the basic injury. Thus, Clamant has established a prima
facie damthat suchharmisawork-rdated injury, but the Employer challenges the present effects, if any,
as having been caused by that injury, as shal now be discussed.

The term "injury" means accidentd injury or deeth arising out of and inthe course of employment,
and such occupationd disease or infection as arises naturaly out of such employment or as naturdly or
unavoidably resultsfromsuchaccidenta injury. See33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Office of Workers Compensation Programs, U.S. Department of
Labor, 455 U.S. 608, 102 S.Ct. 1312 (1982), rev'gRileyv. U.S. Industries/Federal Sheet M etal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-related aggravation of apre-existing conditionisaninjury
pursuant to Section2(2) of the Act. Gardner v. Bath IronWorks Corporation, 11 BRBS 556 (1979),
aff'd sub nom. Gardner v. Director, OWCP, 640 F.2d 1385 (1st Cir. 1981); Prezios v. Controlled
Industries, 22 BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock Company, 22
BRBS376(1989) (Decision and Order on Remand); Johnsonv. I ngalls Shipbuilding, 22 BRBS 160
(1989); Madrid v. Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the employment-
related injury need not be the sole cause, or primary factor, in a disability for compensation purposes.
Rather, if an employment-related injury contributes to, combines withor aggravatesa pre-existing disease
or underlying condition, the entire resultant disability is compensable. Strachan Shipping v. Nash, 782
F.2d 513 (5th Cir. 1986); Independent Stevedore Co.v. O'Leary, 357 F.2d 812 (9th Cir. 1966);
Kooleyv. Marine IndustriesNorthwest, 22 BRBS 142 (1989); Mijangosv. Avondale Shipyards,

3The Benefits Review Board has recently made clear, however, that Greenwich Collieries
does not affect the section 20(a) presumption in any way. Holmesv. Universal Maritime Services
Corp., 29 BRBS 18, 21 (1995) (the decison “did not discuss or affect the law regarding the invocation
or rebuttal of the Section 20(a) presumption”).
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Inc., 19 BRBS 15 (1986); Rajotte v. General Dynamics Corp., 18 BRBS 85 (1986). Also, when
clamant sustains an injury at work which is followed by the occurrence of a subsequent injury or
aggravation outsde work, employer isligble for the entire disability if that subsequent injury is the natural
and unavoidable consequence or result of the initia work injury. Bludworth Shipyard, Inc. v. Lira, 700
F.2d 1046 (5th Cir. 1983); Mijangos, supra; Hicksv. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The term injury includes the aggravation of a pre-existing non-work-related condition or the
combinationof work- and non-work-related conditions. Lopezv. Southern Stevedor es, 23 BRBS 295
(1990); Carev. WMATA, 21 BRBS 248 (1988).

In the present case, Clamant maintains that he suffers from chronic pain and other physical and
mental effects that render him unemployable as a result of his 1995 closed head injury. Chronic pain
syndrome is a recognized disorder when there is no other continuing objective evidence of injury.
Andersonv. Todd Shipyards Corp., 22 BRBS 20 (1989). In that case, the Administrative Law Judge
relied upon the records of one physicianwho treated the Claimant after aback injury and the testimony of
the Claimant to make the determination of total disability and to award benefits. Likewise, inthiscase, |
give the most weight to the testimony of Dr. Birky, the neurologist, and Claimant’ streeting physician, who
gave the uncontested diagnoss of hisorigind closed head injury and hasfollowed Mr. Riley sncethetime
of hisinjury.

Itismy opinionthat whenevauating a chronic pain casethat has its roots in a palpable, diagnosed
injury, the credentials and the reports of the treating physicians are crucid to the determination. The
durationand frequency trestment by the tresting phys cianmust be considered as well as the reasoning and
depth of the reports. This does not mean that credentids and reports of evauating physicians are not
important. They are, both in law and in redity. However, to separate the legitimate claims based upon
chronic pain from those that are not, the long term tresting physician’ sopinionmust be given great weight
when the credentias, trestment and reports are considered.

Here, Dr. Birky, a neurologigt trested Mr. Riley from the outset, with hdp from Dr. Winikates,
whosereportsdo not differ to any sgnificant degree, fromthose of Dr. Birky. The history of thar trestment
and monitoring of Mr. Riley is both long term and cons stent, withhis medicationregimenand referrals for
gpecific tests consstent with the effects of chronic pain.

In addition, he receivesthe backing of Dr. Hinesand Dr. Winikates on the physical aspects of the
injury, and of Dr. Davis on the psychiatric aspects. Asnoted elsewhere, even Dr. Bilkey findly defersto
Dr. Birky's opinion on Mr. Riley’s exertiona capahilities. | find that whenthe limitations of Dr. Davisare
combined with the redrictions that Dr. Birky describes, Mr. Riley could not sustain even sedentary
employment.

The Employer presented evidence that the musculoskeleta injuries had been resolved, and that
there were no other contributing factors from prior evidence of clonica seizures or from post traumetic
stress syndrome, thought to be related to his Viet Nam experiences, thus severing his present condition
from the 1995 injury. It istrue that the presumption may be rebutted by such negative evidence, if it is
specific and comprehensve enough to sever the potentia connection betweenthe particular injury and the
job-related accident. Swintonv. J. Frank Kelly. Inc., 554 F.2d 1075, 1083 (D.C. Cir.), cert. denied,
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429 U.S. 820 (1976). Although in Swinton the evidence adduced was insufficient to meet the
requirements of this test, the Board has hdd that a combination of medica testimony, a credibility
determination, and negative evidence congtituted sufficdent evidence to rebut the presumption of causation.
Craigv. Maher Terminal, 11 BRBS 400 (1979). Thus, the determination of whether the section 20(a)
presumption has beenrebutted is dependent onthe particular facts of a given case rather than whether the
evidence meets a et of particular requirements: it is, in other words, it isan ad hoc inquiry.

Here, Dr. Birky, diagnosed the origind closed head injuries and effects related thereto including
vertigo, balance problems whenwaking, memory loss, and other effectsonhis daly activities of living. As
time went on, even he thought that the effects should have resolved. Gradudly, however, he concluded
that the effects of the developing chronic pain were redl, and limiting Mr. Riley’s daily activities. Hehad
Mr. Riley onadaily regimenof strong medications that produced specific results, whichhe has maintained.
Although there is some question of what would happen if he could be weaned off from those drugs, no
physician here was able to specificaly contradict, the continued necessity for themat hislevd of activity,
except for the Relafen and Daypro, one of which may be substituted for the other. This would not,
however, necessarily reduce the total dosage of those medications.

While evidence demonstrated that he had specific resdua capacity to perform certain exertiona
activitiesthat would permit imto work at light or sedentary jobs such as being able to lift or carry 35-40
poundsfor certain limited periods of time, the effects of the short term memory loss, loss of baance, and
indeed, the effects of the medications themsdveswere aufficent to prevent Mr. Riley from sustaining such
work, according to Dr. Birky, backed by Dr. Hinesand Dr. Estes. For one thing, the number of bresks
aone, 10-15 minutes each hour, would be enough to render him unemployable.

Dr. Birky tedtified in his deposition that the August 10, 1995 injury is responsible for his present
neck pain symptoms since they started after the accident. Hisfina diagnoss was “podt-traumatic neck
pain,” perd stent headachesand perd stent dizziness, which, together, hecaled* post concussionsyndrome,”
the cervicd drain to his neck being from trauma and not something such as bending hisneck. He stated
that degenerative changes in his neck would not have been caused by the accident, but any underlying
condition of theneck may predi spose one to have more symptoms froma set accident thus if the underlying
neck structures were norma. Based upon the uncontradicted evidence that the kind of neck pain
symptoms that Mr. Riley had after the accident did not exist beforeit, | give the most weight to the opinion
of Dr. Birky, who isaneurologist and Mr. Riley’streating physician. Likewise, | give most weight to his
concluson that Mr. Riley continuesto suffer headaches, lightheadedness, dizziness and memory changes,
concentrationdifficultiesand changesin persondity at times to his “post-concussion syndrome’ dueto his
1995 injury. Dr. Birky's response to questions on cross examination do not ater my evauation of his
opinion. Again, he gates that each medication sill seems to be necessary. The report of Dr. EStesis
conggent with hisfindings

With regard to the negative EMG attached to Dr. Winikates deposition noted by the Employer,
he states that the abnormal brain wave patterns may only be present intermittently so that such negetive
studies do not rule seizures out. In other words the tests must catch themwhenthey happen. | credit the
combination of Mr. and Mrs. Riley’ s congstent testimony on this point, as related to the history given at
the timeto Dr. Birky, and his coupling of that with the opinion of Dr. Davis.
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EvenDr. Bilkey, while finding that therewereno muscul oskel etal conditions that could be identified
for treetment, and that there was no specific evidence of continuing clonica seizures or traumatic stress
syndrome, specificaly deferred to Dr. Birky, and did not contest his diagnosis of chronic pain, or his
treatment of it. In fact, he refers Mr. Riley back to Dr. Birky to modify his restrictions as the find arbirter
in the matter.

Dr. Smon’ sreport acknowledges limitations but concludes that while Mr. Riley presents*no 9gns
or symptoms of pyschiatric dysfunction,” he findsthat * he does gppear to have significant impairment with
respect to verba recal and the ability to retain newly learned information (i.e. Delayed Recal).
Psychomotor speed, learning ability and visud attention were aso found to be impaired according to the
TralMaking Test. Finaly, depressive sequelae appear to aso be a compromising factor as Mr. Riley
reports experiencing vegetative symptoms of depression, concern over physica problems, irritability and
anagia” Hisprimay diagnogtic impressonsa Axisoneis “Organic Persondlity Disorder - Depressive
Disorder, NOS.”

Dr. Conte's attempt to demondrate vocationaly that Mr. Riley could perform certain light and
sedentary jobs in the Cincinnati and Lexington job markets within those exertiond restrictions was itslf
flawed by the failure to show specific jobs with specific employers that could be sustained by Mr. Riley.

Inthis case, inan attempt present “specific and comprehensive” evidence to sever the connection
between Clamant’s harm and his employment, the Employer relies upon certain findings of Dr. Birky and
Dr. Bilkey, areport of Dr. Hines who examined Mr. Riley at the request of the Employer, satementsin
the reports of Dr. Estes who treated Mr. Riley for heart problems, Dr. Smon, a clinical psychologig, Dr.
Conte, a vocationa counselor who submitted two reports at the request of the Employer and Dr. Davis,
a second dinica psychologist who concluded an examination and submitted a report on behalf of the
Clamarn.

In summary, the Employer basicaly questions whether Claimant’s “multiple symptom complex
whichpurportedly impairshis ability to work can be attributed to that one event.” (ER Brief, p. 15) With
that, it briefly skims the reports of Dr. Estes regarding symptoms from Mr. Riley’ s heart condition which
requires some medications; eye problems requiring medications, anarthritic conditionthat could contribute
to his baance and waking problems; a listing of some of Mr. Riley’s problems that could adso cause
dizziness and light headedness, such as the saring spell that might have resulted from some of these
problems, and his “many medications,” when Dr. Birky and Dr. Winikates clearly testified that the
symptoms in question that followed his closed head injury were respongble for his present disabling
conditions. | dsofindthat Mr. Riley’ sattemptsto drive hiscar, maintaining hisdriver' slicense, and driving
to one gppointment do not change thisresult. This does not condtitute evidence that he should be driving,
or that he could do so on asustained basis to hold ajob.
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The others may have some operative effect but the key matter for this case isthat those flowing
from Mr. Riley’s dosed head injury are sufficient to kegp him from working. Despite al the speculation,
none of the physicians contradicted the opinion of Dr. Birky that those symptoms were causing his present
physical condition with its exertiond limitations, or that of Dr. Simons or Dr. Davis which took the
psychiatric limitations following from his injury, which Dr. Birky finds does limit his ability to work when
the question of sugtaining such work is considered. In combination, | find that the Employer has not
presented suffident evidence to sever the connection between Claimant’s 1995 injury and his present
limitations that prevent him from sugtaining even sedentary employment.

Itismy conclusionthat Dr. Birky’ sandyds asthe tregting physicianover the course of Mr. Riley’s
trestment and recovery, in combination with that of Dr. Winikates, Dr. Smons, and Dr. Davis establish
that he istotally and permanently disabled; that he reached his date of maximum medica improvement on
June 6, 1996; and that he plateaued there witha chronic pain disorder as adirect result of his 1995 injury.
It is to be given grester weight than the opinion of Dr. Bilkey in his andyss of Mr. Riley’s medica
condition; and the vocationa reports of Dr. Conte.

M edical Benefits:

Under the provisions of 33 U.S.C. § 907(a), the Act obligates the payment of medica expenses
for such period asthe nature of the injury or the process of recovery may require. See, e.g., Perezv. Sea-
Land Services, Inc., 8 BRBS 130 (1978). Clamant isentitled to the reimbursement of medical benefits
reasonably and necessarily incurred as a result of his work related injury in this case. The Employer has
agreed to pay these benefits upon submission of the appropriate documentation.

Attorneys Fee:

No award of attorney’ s feesfor services to Clamant ismade herein, since no applicationhas been
received from counsel. A period of 30 days is hereby alowed for Claimant’s counsd to submit an
goplication, with a service sheet showing that service has been made upon dl parties, including Claimant.
The Parties have 20 days following recei pt of any suchapplicationwithinwhichto file their objections. The
Act prohibits the charging of any fee in the absence of such gpproval.

ORDER

Based uponthe foregoing Findings of Fact, Conclusions of Law and upon the entirerecord, | issue
the following compensation order. The specific dollar computations of the compensation award shdl be
adminigratively performed by the Didtrict Director. Therefore,

It istherefore ORDERED that:
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1. Commencing on June 6, 1996, Clamant’ sdate of maximum medica improvement, the Employer
shdl pay to the Claimant compensation benefits for his permanent tota disability.

2. Clamant will be paid benefits based uponthe difference between his average weekly wage at the
time of the injury, $758.35, and histotd loss of wage-earning capecity after the injury, which has resulted
inalossof earning capacity of $758.35, and acompensationrate under Section8(a) of the Act of two thirds
that amount, or $505.59 per week, plus the applicable annua adjustments provided in Section 10 of the
Act, and subject to corrections that may be required inthe precise ca culationof these figures by the Didtrict
Director.

3. The Employer sdl aso recaive a credit, of dl payments of compensation made to Claimant
herein from August 11, 1995 to present, if any, including $146,621.10 through April 13, 2001, and those
continued theresfter.

4. The Employer shdl remburse such reasonable, appropriate and necessary medicd care and
treatment expenses as the Claimant's work-related injury referenced herein may require, subject to the
provisons of Section 7 of the Act.

5. A period of thirty (30) daysis hereby alowed for Clamant’s Counsd to submit afee petition.
The Employer’s attorney shdl file, within twenty (20) days of the receipt of thisfee petition, any objections
it may have to this fee petition.

A
THOMASF. PHALEN, JR.
Adminigrative Law Judge
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